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ABSTRACT / 

Because of judicial indifference and legislative 
inaction, the Conf lict' 'between the right of privacy and the freedom 
of the press is no closer to a resolution than it was a century ago. 
William Prosser M s reduction of the common law of privacy into four 
separate torts has not solved the problem. The concept of 
"newsworthiness" has not been helpful either because the judiciary 
has neither advanced nor adopted a unified theory of the news. 
Efforts to. link privacy'to community mores have been misdirected, 
stressing the community • s," r ight to shield itself from indecency 
instead of the individual's autonomy and dignity, arid failing to 
discriminate between various types of privacy. Privacy should be 
treated as a value worthy of its own status, as a matter of human 
dignity and a requisite for a democratic society. Since prior 
restraint would be too destructive' to freedom of the press, the goal 
of .privacy law must be- to prevent its further ah*use. A four-part test 
can be used to balance- the plaintiffs a.nd defendant's 
responsibilities t in a privacy action. The plaintiff must show that 
the disclosed facts are truly private and that their publication was 
sufficiently embarrassing to result in a loss of dignity; the 
defendant must explain why disclosure was "in the public interest" 
•and thus privileged and why it was necessary to reveal the 
plaintiff's identity. (JL) 
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• THE PRESS, PRIVACY AND .COMMUNITY MORES • ' 

.The conflict between the right of privacy and freedom of the press is' no 
#loser to resolution today than it was^nearly a century ago wten Samuel Warren 
and Louis Brande is complained; that when the press allows gossip to attain the 
"dignity of print," it oversteps tfle "obvious bounds. of propriety and of 
decency."! Not only does it .remain unresolved, but given a variety of techno- 
logical advances in both the gathering of information and its public dissemina- 
• tion, the conflict today is decidedly more pervasive an'd probably more 
unsettling than' it was in 1890. Altho'ugh the common law -of privacy has 
received an unprecedented, "outpouring, of comment in advocacy of its 
existence," 2 the right of privacy continues to suffer from judicial indif- 
ference and legislative inaction. 

While most states recognize the common law of privacy, only a handful have 
, codified privacy protection in the form of s^tutory law.3 Where statutory 
protection exists, however, it ordinarily lunds only to an individual's 
publicity rigntfs. 4 Consequently,- in the'absence of any concerted effort by 
stat? legislatures to establish a sufficiently broad and uniform privacy 
statute, an individual's privacy claims against an "intrusive press are 
generally based on the traditions of common law. ■? 

Regrettably, the common law of privacy itself represents a vague and often 
confusing understanding of the concept of privacy, and more often than not it 
too fails to accommodate an individual's interest in preventing the publication 
of true but embarrassisng facts. .Due presumably to judicial timidity and a 
reluctance to.impbse qualifications on the Supreme Court's construction of a 
"robust and uninhibited press,"5 the courts have exhibited little-appreciation 
for the moral- and legal" tens ion. created by an individual 's desire to con^al 
peivate facts and'a journalist's proclivity to disclose them. Indeed, %ie 
privacy ,tort has metamorphosed into something less coherent and less distinct 



than the privacy claim to which Warren, and Brandeis addressed themselves in 
their Harvard Law Review essay; -it now coders a variety of interests whol ly 
unrelated to- what Warren arid Brandeis described as the principle of tlie 
^inviolate personality." Ironically, the law of privacy Is today least effec- 

tive in its dealings with the very controversy that served as the impetus for 

• ' * -M . ' 

the Warren and Brandeis article:, , journalism's invasion of "the precincts of 

fi 9' 
private and domestic- life." * £ 

• it • #■ 

Whereas Warren and Brandeis sought protection for a- broad right "to be let 
.alone," 7 in 1960 William Prosser 8 reformulated privacy into four separate 
torts: (i) intrusion upon an individual's seotusion or solitude, 9 (ii) 
appropriation qf an individual's name or likeness, 10 (111) public disclosure 
of embarrassing facts, 11 and (iv) publ icity which places an-individual in a 
"false light." 12 Notwithstanding efforts to recast privacy as a single tort, 13 
Prosser's typology prevails; as an established legal tradition rooted in an* 
analysis of hundreds of cases, Prosser's' four privacy categories constitute a 
convenient definition of the scope of legal- protection for privacy: "by 
reducing decisions to a small number of principles of liability, lawyers and 
judges are able to rely on legal tradition without having^to consult all the 
cases anew each time 'a privacy claim is made." 14 

As 'practical as Prosser's typology- may be, however, it contributes little 
to a theory of privacy; for as Gavison reminds us, there "is no guarantee that 
the concepts arising from adjudication will be coherent." 15 To be sure, 
Prosser's approach to privacy is essentially, that of a reductionist. ♦ With no 
external or extra-legal conceptualization of privacy, actionable privacy claims 
tend to be reduced tp other interests; and when the only interests taken into 
account are those to which privacy is reducible — when the result is simply 
"to put old claims in, new terms" -- privacy "is made redundant despite its 
usage." 16 To wit: Pro'sser's intrusion tort can be dealt with by trespass or 



nuisance laws; the appropriation tort\is a matter of property rights and can be 
thourfht of as a trademark or copyright violation; and.th'e "false liglit" tqrt 
coneferns reputation arid can be accommodated under. the law of defamation. 

^nificantly, only the public disclosure tort stands on its' pwn as a 
*. privacy claim not readily redu'cible" V other interests: For this reason it has 
been called the "pure"- or "true" privacy tort," a' status itVetains even if it 
remains the one tort in Pcosser's quartet least understood by the judiciary. 

The public disclosure tort -* what 'Kalven appropriately calls the "mass 
communication tort of privacy" is the least understood and the. most 
problematic of Prosser's four torts in the sense that -it appears to, Have-no 
legal profile: "we do not knowK>n what basis 'damages are to be measured, we do 
not know whether the basis of .liability is .limited to intentional invasions .or 
includes also negligent invasions and even strict 1 i abjl ity." 18 Rather than 
explicating the questions "and" issues relevant tQ a prima facie case," the courts 
have chosen to link public disclosure claims to a community's standard's of 
decency: only if the disclosure functions "to outrage the community's notion 
of depency* 19 would the f disclosure : qual ify as a tortious invasion of privacy. 
Thus-what emerges as the basis for an actionable privacy claim is an inexplic-' 
able connection between the unauthorized disclosure and "the right of the 
community to be spared unpleasant and seamy stories"; as Karaf iol» laments, the 
judiciary seems to be comparatively indifferent to the "right of the iifividual 
to exclude society from his private life." 20 * ' ' 

j * 

The objective of th^is paper is threefold: to review the development of 
the mass communication tort of privacy, including an examination of "the news- 
worthiness ^defense; to assess the relationship letweep .privacy and community 
mores; and to proposed four-part test^for privacy claims against the press, a 
'standard of liability intended as a substitute for the "community's' notion of 
decency'^test. ' 



The Mass Communication Tort of Privacy 
ority on tort 



According to the recognized authority on tort law, the 'recently promul- 

gated Restatement ($econd) of Torts, the mass communication tort of privacy 

requires that publicity be given to an individual's private life and that the 

* 

disclosed private facts arj Both "highly offensive to a 'reasonable person" and 

- \ 

.of no "legitimate concern to the publ ic." 21 ^variably, a tortious public 
disclosure involves mass communication because "publicity means dissemination 
. tp the public at' large, not merely publication to a third party.- ♦ 
If dissemination of information to the public at large typiqally involves 
mass-communication, it also typically involves journa.l i-sts, / a species of 
communicator whose Constitutional freedoms the courts are especially reluctant 
to restrict. It is of no small consequence to the privacy p lair/tiff that the 
conflict between the right of privacy and freedom of the press .manifests itself 
as a lopsided battle* between the Constitution and the common law: while 
journalists and their press can turn to the First Amendment for the protection 
theyseek, an individual seeking damages frojn a prying press can find little in 
the Bill of Rigflts fo support a right of privacy. Privacy claims against an 
overbearing and too powerful government may invoke the Constitution, as the 
SuprSme Court finally recognized in 1965 in Griswold v. Connecticut! 22 but the 
Court has yet to acknowledge that privacy claims against the press may require 
a re-evaluation of the meaning of freedom of expression. On the contrary, it 
is clear that the Court is not inclined to establish -a broad privacy right 
intended to ^protect certain areas of individual autonomy, identity, and 
intimacy from any intrusion by society at large"; whatever Constitutional 
legitimacy privacy may have, the judiciary is not disposed in favor of 
Emerson's proposal, which is to establish appropriate guidelines In an' effort 
to "define the right of privacy and award that right full protection against 
claims based on freedom of the press. 
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Fully consistent^with the Supreme Court's" lack of initiative in the 
privacy area, 24 the lower Courts generally view the privacy tort as Const Itu- 
. • tiorfally inform. Typically, the courts' evade the conflict between the right of ' 
pVivacy and freedom of the press by aljuding to' a "broad Constitutional privi- 1 
lege to -publish the day's news,- a* privilege "not merely limited to the dissemi- 
nation-of news either in the sense of current events or commentary upon public 
affairs"; as the Fifth Circuit Court* of Appeals recently advised, the privilege 
''extends to information concerning investing phases of human activity and 
} embraces all issues about which information is needed or appropriate so that 




individuals may cope'with tbe exigencies of their period." 25 
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ig Defense of Newsworthiness • . ^ 

In their dealings with true but embarrassing facts^ journalists enjoy two 
common law privileges: the right to publish any information about an individual 
if the individual has given his or her consent, either impl ied or expressed; 
and the rigift to' publish any information about an individual if the information 

4 . 

* is legitimately newsworthy. Ordinarily, the consent defense is of little 
controversy — in part because it involves an agreement "Between the press and 
the individual about WQom the press, is writing, and injpart because it seldom 

"raises questions of any Constitutional significance. The newsworthiness, 
defense, however, it as controversial as it is- inadequately defined; not only 

4 

is there little consensus on what "news" or "newsworthy" means, 26 but efforts 
to delineate the scope. of, the privilege inevitably compromise the First 
Amendment'guarantee of a^Tree press. 

In its countless efforts to -reconcile an individual's privacy needs with 
society's needs for an informed citizenry, the judiciary ,has neither advanced 
nor adopted a unified theory of ,news;as a matter of jurisprudence, the concept 
of newsworthiness "has no generally accepted meaning." 27 Moreover, in light of 
the Supreme Court's recent admonition that defining news or newsworthiness is 

/ 

• v 7 ' 



t 



V 



not a task best" left to the "conscience of judges,»28 it seems reasonably 
prudent to conclude that the common law of privacy will not soon evolv/to the 
-point where the defense of newsworthiness is as meaningful to plaintiffs as it 

is to the press. • 

c 

In practice, the press has become the sole arbiter of its own defense: 
apparently "there is force to the simple contention that whatever is in the 
news media is by definition new.sworthy."29 In other wordSj since newsworthiness 
tends" to^W defined descriptively, notU>rmati vely, judge^s and ju.ries must 
contend with a strictly empirical and hopelessly tautological view of the 
newsmaking process: news is whatever journalists say it is. 30 i n short, since 
the newsworthiness defense essentially means that the dissemination .of news 
does not constitute an act ionabl ^.invasion of privacy,31 and since the press is 
in the business of disseminating news, the dissemination of "private facts" as 
news is not an actionable invasion of privacy. While there exists a handful of 
cases where the courts have upheld privacy cl aims against the press, 32 it is 
significant that since Timeline, v. HTM in 1967,33 when the^upreme Court 
applied to privacy the Constitutional fault standard used to- protect the press 
in libel litigation, there hasten no reported case "in which a plaintiff has 
succeeded in" finally recovering damages for truthful disclosure by the 
press." 3 * It may be no exaggeration to conclude, as Kalven did nearly two 
decades ago, that the privilege of newsworthiness is so "overpowering as 
virtually to swallow the tort." 35 ( 

If the newsworthiness defense is not entirely an unqualified privilege, it 
is due only to the judiciary's willingness to consider the public disclosure of 
embarrassing facts as an indecency, a standard of liability commonly used by 
the co'urts in their efforts to wade through the pornography quagmire. 

News, Decency, and Privacy •» 

In one of the earliest an^ still one of the most influential of the 
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privacy cases, Sidis F^R; PuMisMna Cor^., the Second Circuit Court of 
.Appeal's held that the "prying of the press" delves protection if the press 
confines itself to^the "unembroidered dissemination of facts." 3 ** Under the . 
guise of "newsworthSaess," the Court was willing to protect the publication of 
a New Yorker article about a young man, William James Sidis,' who charged that 
the magazine exposed him to "unwanted and undesired publicity" and, arguably, - 
subjected him to "public scorn, ridicule/ and contempt": 37 only when the public 
revelations are "so intimated so unwarranted in the view of the victim's 
position , to outrage the community's notion of decency," 38 -tha Court of Appeals ■ 
ruled, would privacy claims outweigh the public's interest in- information, k 

If the Sidis Court offers ori.ly a/cursory recognition of the connection 
between community mores and the newsworthiness defense, as' Woito and McNulty 
suggest in their recent study of the disclosure tort, the decision of the Ninth 
Circuit Court of Appeals in Vir^TI Jime^IncJN . Vepresents a si gnif icant 
advance''; for in Virail the Court articulates ''a functionalist based on 
community mores to determine the scope of the newsworthiness privilege."^ 
Specifically, the Virail Court argues that when juries assess the meaning of 
newsworthiness, 

account must be taken of. the customs and conventions of the com- 
munity; and in the last analysis what is proper becomes a matter of 
community mores. The line is to be drawn when the publicity ceases to ' 
be the giving of information to which the public is entitled,' and 
becomes a morbid and sensational prying into private lives for its 
own sake, with which a reasonable member of the public, with decent 
standards, would say that he had no concern. 41 
^ Thus, the functional test put forth in. Virgil , a test vindicated by Woito 
and McNulty as "the proper focus iof the privacy-free press debate,"^' recog- 
nizes the Constitutional importance of the newsworthiness pYivilege but at the 
same time acknowledges that there must be reasonable limits to such a 
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privilege, at least insofar as the judiciaryMs committed to the preservation 
of the privacy^ort. Accordingly, the Virgil Court rejects the proposition 
that the ne#iworthiness defense extends to all true statements; what* the 
judiciary must avoid, the Court argued, is a privacy right "teased not on rights 
bestowed by law but on the taste and discretion of the press." 43 To sustain 
the newsworthiness privilege without having to resort'to a press-imposed 
definition of the privilege, the Virgil Court proposes a test based . on 'an 
assessment of the function of the disclosure: recovery for the privacy plain- 
tiff wou^d depend on demonstrating that a characteristically morbfd and 
sensational disclosure functions to offend the reader of ordinary 
sensibilities. . ' , „ 

.For Mike Virgil, howev,er, the functional test worked in favor of the 
press. A body surfer whose "strange behavior" 44 became the subject of a Sports 
Illustrated article, Virgil was unable to convince a district court in 
California that the article was offensive "to the degree'of of morbidity or 
sensational ism" 46 necessary for an actionable privacy claim. It is significant 
that the district court was unwilling to accept a motion for summary judgment 
before the Court of Appeal's decision in Virgil but was willing-to grant the 
motion after the decision. It may well be, asWron and Dienes points out, 
that the functional test "fails to give the privacy tort sufficient maneuver"; ' 
nlore impo'rtantty,; there may be good reason to challenge the very wisdom of the 
functional test on the grounds that it "does somersaults with usual journal- 
istic standards of newsworthiness or public interest 'in saying that because ' 
disclosure of certain matters is outrageous, it is therefore neither a matter 
of public interest nor newsworthy." 46 * 

Community Mores and the' Right of Privacy 



The decency standard introduced in Sidi$ and refined in Virgil 4 7 may be 



principled one, as Woija and McNulty contend, and it may have even "broken new 
substantive ground in the- privacy area," 48 but as a matter of jurisprudence it 

* rests on the wrong principle; and as a standard of liability, the new ground it 
breaks will not provide a sustentative harvest for the privacy claimant. If 
there is indeed a relationship between community mores and the right of 
privacy, it arises from a community's commitment to the importance of each 
•individual's autonomy and dignity; it is not based on a community's desire to > 
shield itself from objectionable expression. TheMatter privacy as an 
aspect of decency-- is a convoluted view of privacy, a conceptualization 
wholly at odds with the fact that'*when a person's privacy is violated ttie 
"injury is peculiar to the individual, rather than shared with others." 49 . 

• Privacy is to be valued by the community, and in this sense, it, is legitimately^ 
a community more. But to say that privacy is a community more is not to* deny . 
wjjiat is at the cervter of alj^privacy claims: an individual's accessibility to 
others in the community, namely the'extent to which an individual i.s known to 
others and the extent to which an individual is the subject of others' atten- 
tion. 50 * * 

While it is true that the importance of privacy ts predicated on community 
values, 'ft does not follow that the judiciary should employ a community decency \ 
standard to determine when an individual's privacy has been violated. It is 
incumbent upon the courts to establish their own criteria for determining when 
an individual's privacy has been violated; if morbidity or sensationalism is a 
relevant criterion, then the courts are obliged to demonstrate the connection 
between- one person's privacy and another person's sensibilizes. ' 

Privacy and Pornography < 

■ It is difficult to understand Woito and McNulty's claim that the Virgil 
decision "stands as a long overdue concession, to the plaintiff in the 
disclosure tort action" 51 because the decency standard advocated in Virgil 

erIc n . 
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fails to establish any relationship between an individual's privacy rights and 
the community's need to be protected from exposure, to offensive and shocking- 
private facts. If anything, Virgil appears to be a concession to a community's, 
desire to rid itself of morbid, sensationalism for its own sake; obstacles to 
recovery under- the mass communication tort are as onerous' with Virgil's 
functional test as' they are without it. Simply put, the Virgif standard does 
more to protect the community's interest in 'decency than the community's 
interest in privacy. Virgil may protect the community iri the name of privacy , 
but to invoice privacy is>not to protect it or even strengthen its standing as a- 
civil right. , 

The problem with Virgil is that it confuses two very different aspects of 
privacy: the right to maintain some control over the public disclosure of 
embarrassing facts and the right to maintain some control over the pu6ltc's ',. 
ex P° sure t0 offensive expression. Having blurred the* distinction between 
"disclosure" and "exposure," the' Virqil Court^posi'ts an inexplicable link ' 
between a community's decency and an individual's embarrassment. In what must 
surely be a tortured lesson ^n logic, Virgil recognizes privacy as a 
conditional right, where the requisite ^condition is altogether irrelevant to an 
individual's loss of privacy: the disclosure o'f embarrassing facts are an 
invasion of ana individual's privacy only^when their exposure in public is 
offensive. 

Woito and McNulty are certainly correct when they point out that Virgil's 
"functional ^est" is based on^a "community decency standard analogous* to that" 
applied by the courts in obscenity cases, "52 and it j s true that the courts 
have Utilized a privacy rationale in many of these decisions. 53 But what Woito 
and McNulty fail to appreciate is that when the courts rely on privacy as a 
justification for restricting- offensive expression, their' reference to privacy 
is in the context of the intrusion tort, not the public disclosure tort. In a 



variety of cases, the Supreme Court has focused its attention on "intrusion by 
expression, '"a violation of privacy involving, typically, an objectionable 
• expression and an audience held "captive" by' that expression." A recent 
example is FCC v^ Pacif lea Foundation^* where the Supreme 1 Cpurt'upheld the 
authority of the Federal Communications Commission to regulate - though not 
ban^ indecent broadcasts; to a large extent, the Court's decision relied on 
the privacy rights of the listener, a night "not to hear" offensive programming 
at certain times, of the day.56 clearly, Pacifica has nothing to say about the 
public disclosure of embarrassing facts. 

flot only is the privacy discission in Pacifica unrelated to th% privacy 
issue in Virgil, but on several occasions the Supreme-Court has -ruled that to 
regulate or otherwise restrict offensive but Constitutional ly protected 
expression, it mu'st be demonstrated that it is virtually.impossible for the 
offended members of the community to "effectively avoid further bombardment of 
their sensibilities simply averting .their eyes." 57 It follows, then, that 
the decency standard used in SuMs or Virgil not only confuses two' very 
different aspects of privacy but defies the! very doctrine in which ;it is 
presumably grounded: in neither Sid_is nor Vlrflil Is any effort made to (1) 
establish that readers of "ordinary sensibilities" comprise a "Captive 
audience," or (2) establish that the disclosure was offensive to the degree 
that it deserves no Constitutional protection, olcidedly, without' arguing that 
readers are, held captive by the disclosure or thtit the disclosure itself quali- 
fies as an obscenity, .Virgil's "functional test" Appears .to be at odds with the 
history of the Supreme Court's struggle to define and confine pornography. 

Privacy. Dignity, and Democracy <*" 

VirgTPs failure to properly distinguish between various types of privacy 
is but one of many unfortunate illustrations of what Gavison- describes as the 
"confusions that w.Ul inevitably arise. if. care is-not taken to follow an 

16 ' . 



orderly conceptual scheme." 58 To the extent that the Virgil Court and others 
'have relied on Prosser's four torts as a basis for understanding the sense and 
scope of privacy, it is unsurprising that* as Emerson recently observed, the 
"theoretical foundations of the right of privacy are relatively unformed." 5 ^ 
Conceptually, Prosser's 'effort to. compartmentalize privacy does not include a 
compelling argument for the recognition of four distinct privacy rights; and in 
practice, the application of Prosser's typology does not result in the kind of 
discernable* pattern from which a coherent theory or theories of privacy right 
emerge. In the final analysis, Prosser's treatment of privacy fails to aid 
judges<fcecause ( it fails to treat privacy as a value worthy of its own status. 

As a distinct value, privacy 1^ not a question of decency in the commu- 
nity, as Virg_il would have us believe, but a matteY of human dignity; it is, 
precisely, a commitment to the neeci to maintain an individual's individuality. 
In his thoughtful and articulate proposal for a general theory of individual 
privacy, Edward Bloustein identifies the goal of privacy as the riddance of 
human fungibility: 

The mn wh0 is compelled to live every minute of his life with 
others and whose every need, thought, desire, fancy or gratification 
is subject to public scrutiny, has been deprived of his individuality 
and human dignity. Such an individual merges with the mass. His 
opinions, being public, tend never to be different; his- aspirations, 
being known,' tend always to be conventionally accepted ones; his 
. feelings, being openly exhibited, tend to lose their quality of 
unique personal warmth and to become the feelings of every man. Such 
a being, although sentient, is fungible; he is not an individual. 60 
From Bloustein's perspective, an invasion of privacy is an affront to dignity; 
it "threatens our liberty as individuals to do as we will, just as an assault, 
, a battery or imprisonment of our person does." 6 * v 
ERIC T0 Vl ° late an individual 's privacy nofonly Jeopardizes an individual's 
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dignity but, more broadly, undermines the existence of a democratic society. 
Following Gavison, for whom privacy is, in part, an aspect of political 
freedom, what is distinctive about individuals is what is distinctive abou£ 
pluralistic, tolerant societies. Since privacy fosters moral autonomy, which is 
essential if. individuals are expected to form judgments and express 
preferences, privacy is a necessary condition for self-government. Moreover, 
privacy functions to insulate political discussions and associations and thus 
serves to enhance each individual's opportunity to negotiate positions and 
policies. Finally/ a respect for privacy may insure* greater participation 'in 
W&lic life, especially if public officials are not deprived' entirely of their 
private lives. 62 . • 

In sum, privacy is an essential value in terms of both the role it plays 
in preserving the autonomy of the individual and the role if plays in the 
maintenance of a democratic society. 

Privacy and the Press: Toward an Accommodation 

r 

To advocates right of privacy is not to belittle such countervailing 
interests as a free and unintimidated-press. But as important as freedom of 
expression is to individuals and the community in which they live, it would 
indeed be 'a dire conclusion to suggest that the First Amendment precludes any 
attempt to control an intrusive press. Of course, to effectively protect ^an 

J 

individual from an invasion of privacy by the press would require prior 
restraint; it is, in fact, the "only remedy that would not expand the injury 
originally caused by the invasion of privacy.»63 Prior restraint> nowever% must 
be disfavored because it "is so easy to apply and so destructive in its impact 
upon freedom of the press. n6 ^ 

Although victims of lurid journalism should have the right to recover 
damages, the goal of privacy law must be to prevent its further abuse. To this 
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end, it is important to enhance and strengthen the law of privacy if only" 
because "a commitment to privacy as a legal value may help to raise ^awareness 
of its importance and thus deter reckless invasions." 65. Or as Bloustein puts 
it, an invasion of privacy,is an injury "to our individuality, to our dignity 
as individuals, and the legal remedy represents a social vindication of the 
4 human spirit thus treatened rather than a recompense for the loss suffered." 66 

Tfius to "control" an intrusive press represents an interest in accountability 
rather than an interest in the suppression of expression. 

The difficulty in assessing a loss of privacy remains one of the major* 
obstacles to the further development of privacy law. Since an individual's 
dignity" is more incorporeal than tangible, and since "the law's vocabulary of 
mind is exceedingly limited," 67 establishing the importance of privacy may not 
"be nearly a[s challenging as establishing the criteria for a prima facie case. 
It is -a sad commentary on the state of privacy law that the compensable injury 
is usually "emotional distress"; as a rule, privacy itself is "not viewed as 
something of value that can be injured or destroyed." 6 ** 

To establish the grounds for an actionable privacy claim against the 
press, it is important to distinguish' between the plaintiff's responsibilities 
and the responsibilities of the defendant. If the plaintiff accepts 
responsibility for demonstrating that the disclosed facts were both private and 
tortious, then the defendant has the burden of responsibility for showing that 
the private facts were legitimatal^jQews worthy and that the identification of 
the plaintiff was an essential aspect of the news story. Thus t^hat emerges as a 
reasonably comprehensive effort to protect both parties in privacy litigation 
is a four-part test, where a successful claim against the press requires not 
only a successful showing by the plaintiff but a failure Qf trte defendant to 
; meet the criteria of the newsworthiness privilege. \ 
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The Plaintiff's Burden 

The plaintiff's burden' of responsibility involves showing that the 
• disclosed facts are truly private. A useful criterion for determining he 
privacy of facts is what Emerson calls "the element of intimacy"; a private 
fact is one "related' to the intimate details of a person's life: those 
activities, ideas or emotions which one does not share with others or shares 
only with those who are cl osest." 69 'Having demonstrated the privacy of the 
disclosed facts, the plaintiff would then need to establish that their publica- 
tion was sufficiently embarrassing to result in — or 'bring about — a loss of 
digaity.. 

Establishing the privacy of a fact is a straightforward empirical * 
question; the court can rely heavily on testimony from friends and members of 
the plaintiff's family. -The plaintiff's lifestyle or position in the community . 
• might be relevant .considerations. Obviously, what constitutes a "private fact" 
is a determination based on an understanding of what each person regards as his. 
or her "zone of privacy." 

If the privacy of facts will not prove to be a difficult determination, *> 
establishing the harm caused by their publication involves an intricate 
assessment of the. plaintiff's sense. of self. Rrobably through expert testimony, • 
the courtneeds- to be convinced that the plaintiff not only resents the 
disclosure in the sense that the disclosure was embarrassing but, that the 
degree of embarrassment was such that the plaintiff's freedom to function 
autonomously has been impaired. Specifically, it needs to be established that 
the plaintiff is keenly aware of an undesired and unauthorized public awareness 
of the plaintiff's private life; and as a consequence of the plaintiff's 
perceptions of this public awareness, the plaintiff is. inhibited in ways 
detrimental to his or her wellbeing. 

Admittedly, establishing a loss of dignity is a difficult and complicated 
task, although probably no more difficult or complicated than any of the other 
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"states of mind" with which the judiciary must regularly contend. And it is 
1 certainly no more or less appropriate for the courts to assess loss of dignity 
as it is to assess mental anguish. 

The Defendant's Burden ^ ' 

The newsworthiness privilege properly protects the press when the press 

serves to inform and enlighten its readers. But, the courts are not compelled to 

v 

'accept all press content as privileged. Ihdeed, rather than assuming that all 
editorial content is, ipso facto , news and therefore subject to the newsworthi- 
ness defense, the press should be called on to demonstrate that its disclosure 
of private facts was truly j[n the public interest, not merely* of public 
interest. That is, rather, than having the plaintiff negate'the newsworthiness 
of the disclosure, which is pVdsently the common law tradition, 70 the press 
should be expected to explain why its disclosure is appropri ately/'in the 
public interest" and thus privileged. 

If the disclosed private facts deserve protectjon under the newsworthiness 
privilege, it does not necessarily follow that the publication of the plain- 
tiff's identity also warrants protection. Here the courts need to determine 
the relative importance of the plaintiff's name or identity-'td the 
intelligibility or meaningfulness of the private facts. To borrow Bezanson's 
distinction between the impact value and the communicative value of the 
disclosure, /l it would be appropriate for the courts to decide whether the 
identification of the plaintiff "deepens and enhances understanding and 
perspective" (its communicative value) or whether it "narrow's the reader's 
perspective" by distracting the reader from the substantive functions of the 
news story (its impact value). f 

Thus the courts should be expected to rule on the newsworthiness privilege 
as it might be applied to both the public disclosure of embarrassing facts and 
the public disclosure of the plaintiff's^ identity. An affirmative finding on 
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the former should have no bearing on the courts' determination of the latter. 
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